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HB 1239 - 021052004

This bill has been extensively amended (hoghoused) and may no longer be consistent
with the original intention of the sponsor.

Introduced by: Representative Hennies

FOR AN ACT ENTITLED, An Act to regulate short-term vehicle secured loans.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKQOTA:

Section 1. That chapter 54-4 be amended by adding thereto a NEW SECTION to read as
follows:

A short-term vehicle secured |oan is any nonpurchase money regul ated consumer |oan with
an original term of not more than one month wherein, a consummeation, a consumer provides
to the creditor, as security for the loan, physical possession of the consumer's title to a motor
vehicle and a security interest in such motor vehicle. The term does not include any loan with
an original term greater than one month, nor does the term include any loan made for the
purchase of a motor vehicle.

Section 2. That chapter 54-4 be amended by adding thereto a NEW SECTION to read as
follows:

Any creditor that makes short-term vehicle secured loans shall immediately take into
possession evidence of the consumer's ownership in the motor vehicle being used as collateral

and shall note on theface of theloan agreement the vehicle'smake, model, year of manufacture,
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. HB 1239

and vehicle identification number.

Section 3. That chapter 54-4 be amended by adding thereto a NEW SECTION to read as
follows:

Within twenty-four hours of receiving payment in full of the amount due under ashort-term
vehicle secured loan, the creditor shall release any filed or recorded liens, provide evidence of
the release of lien to the consumer, and return the title to the consumer. If payment has been
made by apersonal or business check, the creditor may delay therelease of lien or return of title
by five business days for the purpose of confirming availability of funds.

Section 4. That chapter 54-4 be amended by adding thereto a NEW SECTION to read as
follows:

Any creditor shall issue the proceeds of any short-term vehicle secured |oan in the form of
acheck drawn on the creditor's bank account, or in cash, or by money order, or by debit card.
If the proceeds are issued in the form of a check drawn on the creditor's bank account or by
money order, the creditor may not chargeafeefor cashing the check or money order if acashing
serviceisoffered by thelender. If the proceeds are issued in cash, the creditor shall providethe
consumer with awritten verification of the cash transaction and shall maintain arecord of the
transaction.

Section 5. That chapter 54-4 be amended by adding thereto a NEW SECTION to read as
follows:

The creditor shall document each short-term vehicle secured loan transaction by a written
agreement signed by the consumer. The written agreement shall contain the name of the
creditor, the transaction date, and a statement of the total amount of fees charged, expressed
both as a dollar amount and as an annual percentage rate. The written agreement shall also

contain a description of the motor vehicle being used as collateral, including its year, make,
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3. HB 1239

model, and vehicle identification number.

Section 6. That chapter 54-4 be amended by adding thereto a NEW SECTION to read as
follows:

Any creditor providing a short-term vehicle secured loan shal display a notice in a
prominent place on each short-term vehicle secured |oan agreement, in at least 10-point bold
type, and post anoticein aprominent place at the location where the short-term vehicle secured
loan is transacted, in at least 20-point bold type, in substantially the following form:

(1) A SHORT-TERM VEHICLE SECURED LOAN ISNQOT INTENDED TO MEET

LONG-TERM FINANCIAL NEEDS.

(20 YOU SHOULD USE A SHORT-TERM VEHICLE SECURED LOAN ONLY TO
MEET SHORT-TERM CASH NEEDS.

(3 YOUWILLBEREQUIRED TOPAY ADDITIONAL INTEREST IFYOU RENEW
THE SHORT-TERM VEHICLE SECURED LOAN RATHER THAN PAY THE
DEBT IN FULL WHEN DUE.

(49 ASHORT-TERM VEHICLE SECURED LOAN ISA HIGHERINTEREST LOAN.
YOU SHOULD CONSIDER WHAT OTHER LOWER COST LOANS ARE
AVAILABLETO YOU.

(5 YOUAREPLACINGCONTINUED OWNERSHIPOFYOURMOTORVEHICLE
AT RISK BY TAKING OUT THIS LOAN.

Section 7. That chapter 54-4 be amended by adding thereto a NEW SECTION to read as

follows:

Any consumer may void any short-term vehicle secured loan agreement at no cost if the
consumer returns the full amount of the loan no later than the close of business on the day

following the transaction.
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Section 8. That chapter 54-4 be amended by adding thereto a NEW SECTION to read as
follows:

No consumer may have more than one short-term vehicle secured loan agreement
outstanding on any one vehicle. No creditor may make a subsequent short-term vehicle secured
loan on a second vehicle as long as the consumer has any previous short-term vehicle secured
loan which is still outstanding with the creditor.

Section 9. That chapter 54-4 be amended by adding thereto a NEW SECTION to read as
follows:

No creditor may lend any consumer more than one-third of the value of the vehicle secured
by the short-term vehicle secured loan.

Section 10. That chapter 54-4 be amended by adding thereto aNEW SECTION to read as
follows:

No creditor may charge interest after obtaining, upon default, possession of the motor
vehicle securing the short-term vehicle secured loan.

Section 11. That chapter 54-4 be amended by adding thereto a NEW SECTION to read as
follows:

Any short-term vehicle secured loan shall befor an original term of no lessthan one month.
A creditor may allow a short-term vehicle secured loan to be renewed no more than eleven
additional periodseach equal to theoriginal term. However, at each such renewal the consumer
must pay at least five percent of the loan's original principal balance, in addition to any finance
charge owed, to reduce the principal balance outstanding. If the consumer cannot pay this
principal reduction at any renewal, the creditor may either declare the consumer in default or
allow the loan to be renewed. If the loan is renewed, the creditor shall reduce the current

principal amount of the loan by five percent of the original principal amount for the purpose of
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5. HB 1239

calculating interest thereafter. This reduction in principal shall continue to be owed by the
consumer, but such amount may not accrue interest thereafter.

For the purpose of this section, arenewal is any extension of a short-term vehicle secured
loan for an additional period without any change to the short-term vehicle secured loan or its
termsother than areduction in principal. No accrued interest may be capitalized or added to the
principal of ashort-term vehicle secured loan at the time of any renewal. A renewa may either
be in a separate written agreement, or the origina loan agreement may alow for renewals to
occur automatically or as otherwise agreed between the parties.

Section 12. That chapter 54-4 be amended by adding thereto aNEW SECTION to read as
follows:

Any creditor offering short-term vehicle secured loans shall post a notice of the charges
imposed by the creditor on such loans at the location where the short-term vehicle secured loan
istransacted. The notice shall disclose the chargesimposed, as adollar amount and an annual
percentage rate, using as an example a five hundred dollar loan for a thirty-day period. The
notice shall aso provide the following statement: " Should you wish to file acomplaint against
thislender, you may contact the South DakotaDivision of Banking at (tel ephone number).” The
Division of Banking shall inform all creditors offering short-term vehicle secured loans of the
telephone number that they must use on this notice.

Section 13. That chapter 54-4 be amended by adding thereto aNEW SECTION to read as
follows:

With respect to ashort-term vehicle secured |oan, any interest or feeswhich are undisclosed
or in excess of those agreed upon by the parties may be recovered by the consumer in aprivate
civil action or other proceeding as may be agreed upon by the parties.

Before pursuing any action or proceeding against a creditor related to a short-term vehicle
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secured |oan, each consumer shall provide the creditor with awritten notice via certified mail
that such an action or proceeding is contemplated, identifying with specificity, including the
dollar amount thereof, the interest, fees, or charges of the loan which the consumer contends
were undisclosed or excessive. Upon recei pt of thisnotice from the consumer, the creditor shall
respond in writing, via certified mail, within fifteen days with either an explanation of the
method of charging and disclosure and the creditor's response or afull refund of all excessive
or undisclosed charges along with an explanation of the calculation of such refund. If the
creditor shall, within fifteen days of receipt of the notice from the consumer, tender to the
consumer the allegedly excessive or undisclosed interest, fees, or charges such tender shall be
a complete defense to any further action or proceeding.

Each creditor shall include information regarding the notice provided within this section,
and the creditor's obligation to respond, in the short-term vehicle secured |oan agreement.

Section 14. That chapter 54-4 be amended by adding thereto aNEW SECTION to read as
follows:

No creditor may consummate any short-term vehicle secured loan until the creditor has
drawn the attention of the consumer to the information displayed pursuant to section 6 of this
Act and to the disclosures posted pursuant to section 12 of this Act. All such information and
disclosures shall be reduced to writing, and the consumer shall sign such writing, attesting that
he or she has read and understands the information and disclosures.

The signed document provided for in this section shall be separate from the written
agreement provided for in section 5 of this Act.

Section 15. That chapter 54-4 be amended by adding thereto aNEW SECTION to read as
follows:

Any creditor who makes short-term vehicle secured | oans shall maintain and make available
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for inspection by the Division of Banking all documentation required to evidence compliance
with the provisions of this Act.

Section 16. That chapter 54-4 be amended by adding thereto aNEW SECTION to read as
follows:

No person who is alicensed motor vehicle dealer, or otherwise engagesin the business of
selling motor vehiclesto thegeneral public, may offer or make short-term vehicle secured | oans.
Nothing in this section restricts or prohibits a creditor's right to sell any motor vehicle serving
ascollateral for ashort-term vehicle secured |oan, possession of which isobtained after default
accordingtolaw, if thecreditor sellsthevehiclesin acommercially reasonable manner and does
not sell the vehicles from the same office or location at which the loans are offered or made.

Section 17. That chapter 54-4 be amended by adding thereto a NEW SECTION to read as
follows:

Except in the event of fraud by the consumer, if aconsumer defaultsin the repayment of a
short-term vehicle secured loan, the creditor's sole remedy isto seek possession and sale of the
motor vehicle securing theloan, and the creditor may not pursue the consumer personally in any
action or proceeding for repayment of theloan or for any deficiency after sale. Notwithstanding
this section, the creditor shall still return to the consumer any surplus obtained after sale in
excess of the amount owed on the loan and any reasonable expenses of repossession, storage,

and sale, including court costs and attorney's fees.



